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This note supplements the Council’s position as set out in CD30 and CD 34. 
 
 
A copy of the decision at Fosters Sports Ground, Main Road, Clenchwarton, Norfolk, 
PE34 4BP (APP/V2635/A14/2219315) and a note of the judgement in the subsequent 
High Court proceedings (CO/914/2015) is attached as Appendix 1 and 2. 
  
The Inspector will be aware that an appeal to the High Court against the decision of the 
Secretary of State must be based on a point of law relating to the Inspector’s decision. 
 
The Inspector will similarly be aware that that “it is not for an inspector on a Section 78 
appeal to seek to carry out some sort of local plan process as part of determining the 
appeal, so as to arrive at a constrained housing requirement figure. An inspector in that 
situation is not in a position to carry out such an exercise in a proper fashion, since it is 
impossible for any rounded assessment similar to the local plan process to be done” 
(City Council and District of St Albans v SSCLG and Hunston Properties [2013) EWCA 
Civ 1610). (Attached as Appendix 3).  
 
This legal judgement was reflected in amendments to the Planning Practice Guidance 
made by the Secretary of State on 27/03/2015 in which he said “The examination of 
Local Plans is intended to ensure that up-to-date housing requirements and the 
deliverability of sites to meet a five year supply will have been thoroughly considered and 
examined prior to adoption, in a way that cannot be replicated in the course of 
determining individual applications and appeals where only the applicant’s/appellant’s 
evidence is likely to be presented to contest an authority’s position.”  
 
This approach was not followed in the Clenchwarton judgement (which predated the 
changes to the planning practice guidance) where the Inspector preferred the Appellants 
methodology in assessing need.  
 
It is important to note that this was not a full assessment of objectively assessed need 
which is more appropriately done in relation to the Core Strategy. Indeed, a different 
Inspector had come to a different conclusion (i.e the Council could demonstrate a 5 year 

supply) on the same site in November 2012 which demonstrates the speed in which data 
used for the calculations is superseded. 
 
The Council has more fully set out its approach to flexibility in relation to the housing land 
supply in CD 30 and 34, and in practical terms this has seen a significant rise in the 
number of applications coming forward for consideration and the number of permissions 
being granted. 
 
In addition the Council has commissioned a “health check” of the FOAN as detailed in 
CD34 to ensure that the figures that the FOAN is based on are as accurate and up to 
date as possible. This work demonstrates that the Council does in fact have a 5 year 
supply. 
 
In essence the task of the current Examination is not to reassess the housing land 
requirements or to look in detail at the FOAN – that is outside the scope of the submitted 
plan and this Examination and will be one of the tasks of a subsequent Examination of 
the next Local Plan. 
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Appendix 2



1. MR JUSTICE DOVE:  Clenchwarton is a village to the west of King's Lynn.  In 

the July 2011 Core Strategy published and adopted by the claimant, it is identified 

as a key rural service centre which is suitable for local scale development.  The 

claimant is the local planning authority for the area concerned and the second 

defendant is the owner of the Foster's Sports Ground, Main Road in Clenchwarton.  

It is a site towards the western end of the settlement within land designated 

countryside in the proposals map of the 1998 King's Lynn and West Norfolk local 

plan.

2. On the 2 November 2011 the second defendant applied for outline planning 

permission for 75 dwellings which was refused by the claimant and there was 

an appeal to the first defendant.  That appeal was dismissed on 

12 November 2012.  The issues which were included in the determination of that 

appeal were whether or not the claimant could demonstrate a five-year supply of 

housing land.  The Inspector in determining that appeal concluded as follows:
i. "8. Taking account of the housing completions between 2001 

and 2011, there is a total five year housing requirement for 
3,275 dwellings. Adding an additional 5% buffer, in 
accordance with paragraph 47 of the National Planning Policy
Framework (framework).  The 5 year requirement rises to 
3,439 dwellings, which is equivalent to 688 dwellings per 
annum.  

ii. 9.  The Council's Annual Monitoring Report, December 2011, 
published in April 2012, identifies a supply of sites for 3,276 
which equates to some 4.76 years' supply.  However, 
paragraph 48 of the Framework permits making an allowance 
for windfall sites within the 5 year supply where Councils 
have compelling evidence that such sites have consistently 
become available in the local area and will continue to 
provide a reliable source of supply.  Given the Council's 
experience of the contribution of windfall sites to the housing 
supply over an 11 year period, together with the unusually 



large geographical area of the Borough and the high number 
of settlements within the Borough, I accept that the Council's 
suggested allowances for windfall sites based on 70% of past 
rates, is realistic in this instance.  On this basis, there is a 
deliverable housing land supply of around 6.03 years." 

3. Following that decision, the second defendant reconsidered its position.  It 

amended its proposal to 40 dwellings to respond to criticisms raised by the 

Inspector in respect of landscape impact.  On 12 December 2013 the Court of 

Appeal decision in the case of City and District Council of St Albans v Hunston 

Properties Limited and the Secretary of State [2013] EWCA Civ 1610 was handed 

down with its implications in relation to the interpretation of paragraph 47 of the 

NPPF (hereafter "the Framework") to the housing requirement when calculating 

a five-year supply of housing.  It is worthwhile at this stage to set out the relevant 

provisions of the Framework in paragraph 47 which are as follows: 
i. "47.  To boost significantly the supply of housing, local 

planning authorities should:

• use their evidence base to ensure that their Local Plan meets the 
full, objectively assessed needs for market and affordable 
housing in the housing market area, as far as is consistent with 
the policies set out in this Framework, including identifying key 
sites which are critical to the delivery of the housing strategy 
over the planned period;

• identify and update annually a supply of specific deliverable 
sites sufficient to provide five years worth of housing against 
their housing requirements with an additional buffer of 5%
(moved forward from later in the plan period) to ensure choice 
and competition in the market for land.  Where there has been 
a record of persistent under delivery of housing, local planning 
authorities should increase the buffer to 20% (moved forward 
from later in the plan period) to provide a realistic prospect of 
achieving the planned supply and to ensure choice 
and competition in the market for land…"



4. On 27 July 2013 the second defendant applied for outline planning permission for 

40 dwellings.  The application was refused on 22 November 2013 by the claimant 

and the second defendant appealed.  The appeal was determined by one of the first 

defendant's Inspectors using the hearing mode of appeal determination.  The 

procedures in relation to the hearing evolved in the following manner. Firstly, the 

second defendant's statement of case prepared in May 2014 arrived with the 

claimant in early June.  Secondly, on 12 September 2014, the claimant prepared 

and submitted a response to that document.  Thirdly, on 28 November 2014, the 

second defendant responded to the claimant's case in relation to housing land 

supply.  Fourthly, on the 2 December 2014, the planning Inspectorate on behalf of 

the first defendant requested that the claimant clarify its position on the housing 

land supply evidence provided by the second defendant in a further submission 

due by 5 December 2014.  Fifthly and finally, on 5 December 2014, the claimant 

submitted (in accordance with the request which had been made by the Planning 

Inspectorate)further documentation in support of its position in relation to housing 

land supply.  

5. As will be evident from that chronology, once again the question of whether or not 

the claimant enjoyed a five year supply of housing land was in issue.  A number of 

the ingredients of the calculation were, in particular, at odds between the claimant 

and the second defendant so far as is relevant to this case.  They were as follows: 

(a) The requirement.  The claimant still relied upon the 

requirement from its Core Strategy as representing their Full 

Objectively Assessed Need for housing (FOAN) reliant on 

the Core Strategy housing figure of 660 dwellings per annum.  



They had taken into account work which they had 

commissioned as a Strategic Housing Market Assessment 

(SHMA) and considered that it corroborated the figure which 

was in their Core Strategy.  This SHMA exercise which was 

prepared as part of the evidence base for the emerging local 

plan showed a FOAN of 690 dwellings per annum.  The 

second defendant's consultants contended that the SHMA 

analysis was incomplete and did not account for either 

existing unmet need (which had been deduced from the 

SHMA as standing at around 1500 dwellings at the time of 

the second defendant's analysis), or the rate of vacancies at a 

rate of 3 per cent derived from the 2011 census, or second 

homes together with the vacancies at a rate of 14.9 per cent 

(again derived from the figure for household spaces with no 

usual residents which was provided by the 2011 census data).  

Adding vacancies alone gave (in the second defendant's 

analysis) an annual figure of 711 dwellings per annum;

adding vacancies and second homes gave a figure of 793 

dwellings per annum and finally, adding an element of unmet 

need together with vacancies and second homes, gave a total 

figure of 872 dwellings per annum.

ii. (b)The buffer. The second issue was whether the claimant was a five 

per cent or a 20 per cent authority.  Although initially the second 

defendant's consultants had accepted that the claimant was a five 



per cent authority, they subsequently contended for 20 per cent on 

the basis that in the previous 6 years the claimant had not met the 

Core Strategy requirement of 660 dwellings per annum, and that 

since 2001 the annual average of completions had been 622 

dwellings per annum, again below the Core Strategy target.  The 

claimant responded by pointing out that the 622 dwellings per 

annum figure covered a period of economic recession and further 

argued that development rates were rising as a result of the 

production of a site allocation document which was about to proceed 

to its pre-submission stage.  A graph was produced by the claimant 

illustrating the broad correlation between completion rates and the 

Core Strategy requirements.

iii. (c) The question of windfalls.  By the time of the hearing, the 

differences between the claimant and the second defendant were as 

follows.  The claimant, based on past trends, relied upon a supply 

from large windfalls of 670 dwellings and the second defendant 

allowed for none.  In relation to small windfalls, again based on past 

trends, the claimant included 470 dwellings within their five-year 

supply and the second defendant, who had vacillated between 

a number of positions on this issue, finally decided to include 268 

dwellings.

iv. (d) Allocations emerging in the pre-submission Site Allocations and 

Development Management Document. These were also the subject 

of contention.  They were contained in a document which had been 



approved for consultation by the claimant on 27 November 2014.  

That consultation was due to occur in January and February 2015.  

The claimant included some 2,303 dwellings from this source of 

supply in their five-year calculation.  The second defendant allowed 

none.

6. The hearing was allocated two days.  At the hearing the Inspector led a discussion 

of the issues following an agenda which he had constructed for this purpose.  The 

third issue on that agenda was housing land supply.  When the claimant came to

present its case following the submissions on behalf of the second defendant, it 

became clear that owing to computer problems the claimant's submissions of 5 

December 2012 together with the supporting documentation had not in fact been 

received by the Inspector and he had not seen them.  Copies were provided to him 

at the hearing.  The Inspector chose to press on without adjourning to read the 

documentation.  Mr Jermany who was not leading the counsel's case (which was 

in fact led by the case officer for the application, Mrs Wood-Handy) but who was 

its expert on housing land supply, records his concerns in relation to what occurred 

in a witness statement as follows: 
i. "I felt at a disadvantage trying to pick out relevant parts of my 

statement, without reading it in full, while knowing that 
Inspector had not had a chance to read it and had not had 
a chance to understand and review the supporting documents 
in advance and to properly question me and Hannah 
[Mrs Wood-Handy] about them."  

7. It is apparent from a contemporaneous note provided by one of the second 

defendant's team at the hearing, that the discussion ranged over each of the 

disputed elements which I have set out above.  In relation to the emerging 



allocations, reference was made during the course of the of discussion to the case 

of Wainhomes (South West) Holdings Limited v Secretary of State [2013] EWHC 

597 to which I shall turn shortly.  In relation to the appropriate FOAN for 

consideration in calculating the five-year housing supply, mention was made of 

the case of Hunston Properties.

8. On 2 January 2015 the decision on the appeal was published and the appeal was 

allowed.  The Inspector's conclusions on housing land supply were set out as 

follows. 
i. "6.  The Council considers the CS figure of 16,500 dwellings 

in the period 2001 to 2026 (660 dwellings per annum) to be 
the correct requirement and claims that the 2013 Strategic 
Housing Market Assessment (SHMA) update still supports 
that as a realistic figure.  The Council's methodology was 
used in the previous appeal relating to 75 dwellings and was 
not challenged in the High Court.  However, the CS is based 
on what are now old household projections.  Indeed the 
Council notes that the Framework 'makes reference to 
keeping plans up to date and therefore under review' and the 
Inspector in the previous appeal states at paragraph 12 of her 
decision, issued in November 2012, that 'The Council will 
need to re-visit its housing provision in the light of more 
recent household projections and to keep its housing supply in 
line with the evidence base in the future'. That is the approach 
adopted by the appellant in this case.

ii. 7.  Indeed, the SHMA explains that there would be 
a requirement of 690 households per annum.  Households do 
not equate to dwellings and allowance should be made for 
vacancies and second homes.  The 2011 census records that 
King's Lynn has 14.9% vacancies and second homes, which 
would give a full objectively assessed need (FOAN) of 793 
dwellings a year.  If, as a minimum, only vacancies are 
considered, it is generally recognised that a figure of 3%
should be used giving a requirement of 711 dwellings per 
annum. A minimum of 51 additional dwellings a year, and 
possibly as many as 133, over and above the CS requirement 
of 660 does not suggest that the CS requirement is still 



realistic.  Indeed, over a 15 year period that equates to 
a minimum need for in excess of 750 additional dwellings.

9. Considering the appropriate buffer to be applied, Framework paragraph 47
indicates that a 5% buffer should be added 'to ensure choice and 
competition.'  However, where there has been a record of persistent under 
delivery, the buffer should be increased to 20%.  The Guidance confirms 
that there is no universal test for persistent under delivery and sets out that 
the assessment of local delivery is likely to be more robust if a longer term 
view is taken.

10. In each of the last 6 years the Council has failed to achieve its requirement 
of 660 dwellings per annum and has only averaged 447 dwellings a year.  
The Council notes that the trend from 2011 to 2014, which includes the 
recession between 2008 and 2013, is running at 622 dwellings per annum.  
Although development rates are rising, and the Council published its 
Pre-Submission Site Allocations and Development Management Document
in October, which it is acknowledged would release the full plan provision 
of new sites, the long term trend is behind the target of 660 dwellings per 
annum with a shortfall of some 487 dwellings in the period to date.  This 
indicates that the Council has persistently under provided and so a 20%
buffer should be applied….

11. In relation to windfalls, paragraph 48 of the Framework states that 
an allowance can be made in the five year supply if there is compelling 
evidence that such sites have consistently become available in the local 
area, and will continue to provide a reliable source.  Between 2001 and 
2014, 49% of total completions in the Borough were from windfall sites,
and 59% of those were from large sites of more than 10 dwellings.  Given 
that the Council is seeking to adopt a new policy to allow infilling in the 
smaller villages and hamlets, small sites are likely to continue to provide 
a reliable source of windfalls.  However, given the publication of the 
Pre-Submission Site Allocations and Development Management Document
releasing the full plan provision of new sites, it is likely that the majority of 
large sites would come from allocations. Rather than there being 
compelling evidence, as the Framework requires, there is at best only 
a possibility that some completions would come from large site windfalls 
and these should therefore be discounted.

12. The appellant raised three queries relating to permissions.  Whilst 302 
dwellings are under construction at Hillingdon Square, the net result of 
development is the loss of 17 units.  The Council accepts this and -17 is 
now included in the Housing Trajectory.  Secondly, in respect of the Nar 



Ouse Regeneration Area (NORA), the appellant considers that only 300 of 
the 554 with outline planning permission are likely to be completed in the 5 
year period. Whilst Reserved Matters permissions were granted for a 
further 185 on 1 December 2014, and a preferred bidder has been approved 
to deliver 600 units by 2020 on Council and Homes and Community 
Agency land, there is little evidence to counteract the appellant's view.  
Finally, permission on a site north of Gaywood River, King's Lynn has 
lapsed and an application for 95 dwellings was subsequently refused 
although a revised application has just been submitted with the applicant 
claiming to have overcome the outstanding reason for refusal from appeal. 

i. The parties disagree on the figures but again the appellant’s 
are more robust, despite the Council's view that the Guidance 
on what are deliverable sites, would give greater flexibility 
and add to the potential 5 year supply of sites.

13. Given the conclusions above, the appellant's calculations are preferred and 
show that rather than having a 7.51 year supply (based on CS and 5%
buffer) as the Council maintains, there would only be a 1.91 year housing 
supply (based on 2011 housing projections and a 20% buffer).  
Notwithstanding the Council's view that the policies in CS are consistent 
with the Framework, as there is no 5 year supply the housing policies,
including policies defining settlement boundaries cannot be the regarded as 
up-to-date.  Housing applications should, therefore, be considered in the 
context of the presumption in favour of sustainable development, in 
accordance with the aims of the Framework."

14. Having considered all of the other matters raised in the context of the appeal, the 

Inspector concluded that the balance should be struck in support of the grant of 

planning permission subject to conditions.  

15. Procedural Issues and the Grounds in Brief.

16. Before the hearing of this case commenced, I advised the parties that two of the 

consultants who had advised and appeared for the second defendants in this case 

were people with whom I had worked on numerous occasions whilst I was still at 

the Bar and one of whom I knew well personally.  None of the parties raised any 

objection to this and the view appeared to be taken that given the nature of the 



practice which I had at the bar and, therefore, the knowledge of people who 

worked within the planning profession, together with the fact that these individuals 

were providing independent advice and were not the parties themselves, there 

were no grounds upon which to express any concern in relation to me hearing the 

case.  

17. At the hearing of the case, there was an application by Mr Leader who appeared 

on behalf of the claimant to amend the pleadings.  No one objected to that course 

being taken and I granted permission.  In fact, as the argument evolved during the 

course of the case, the claimant's claim crystallised into three grounds.  

18. The first ground was that in accepting the second defendant's adjustments to the 

FOAN for vacancies and second homes, the Inspector had unlawfully misapplied 

paragraph 47 of the framework, in that this adjustment was contended to be 

a policy adjustment which was illegitimate when identifying the FOAN for the 

purpose of calculating the five-year housing land supply.  It was submitted that 

such an allowance was not to be found in the Planning Practice Guidance which 

accompanies the framework as a legitimate adjustment: in fact that document only 

regarded vacancies as a potential source of supply.  

19. The second ground was that in a number of respects, the Inspector’s reasons were 

inadequate.  This ground focused in particular on four matters.  Firstly, the 

Inspector's reasons in relation to the FOAN and whether he had concluded it was 

793 dwellings per annum or 872 dwellings per annum.  Secondly, small site 

windfalls and the reasons provided by the Inspector as to whether they were 

a legitimate source of supply were said to be inadequate.  Thirdly, the draft 

allocated sites which were emerging and why the Inspector had discounted them 


